INTRODUCTION

When the U.S. Supreme Court upheld Georgia's sodomy law in 1986
and declared Michael Hardwick's constitutional privacy claim "at best, facetious,"' many condemned the decision as amounting to a gay exception to the U.S. Constitution. At that time, several lines of privacy law suggested that the state could not criminalize the private, noncommercial sexual intimacy of consenting adults, 3 yet a majority of the Court found that body of law largely irrelevant to Hardwick's claim that the Constitution shielded him from arrest for engaging in consensual sexual activity, in his bedroom, with another man. 4 During the almost quarter-century since Bowers v. Hardwick 5 was decided, momentum has shifted markedly, with gay and lesbian litigants increasingly winning their claims. 6 Most striking, perhaps, is the Supreme Court's about-face in Lawrence v. Texas, 7 in which the Court not only reversed its earlier Bowers decision but also declared that Bowers was "not correct when it was decided" and is "not correct today." Dramatic, too, was the 6-3 ruling in Romer v. Evans, 9 in which the Court invoked an important race discrimination opinionJustice Harlan's dissent in Plessy v. Ferguson' 0 -to reinforce its decision that a state constitutional amendment barring antidiscrimination protection for gay people violated the Constitution's Equal Protection Clause." And of course there are a handful of state high court rulings authorizing marriage equality,' 2 as well as lesser known but also influential victories won by gay youth challenging abuse at school 3 and lesbian and gay parents seeking parental rights, 4 among others. Yet even with these advances, a Bowers-like gay exceptionalism continues to repeat itself at both the state and federal level in courts around the country, where the extant doctrine appears to support whatever gay rights claim is at issue, but courts nonetheless find a way to reject the claim. 5 We see this exceptionalism outside the litigation context as well, where public officials and voters promote and support restrictions on the rights of gay people, often in the marriage, family law, and education settings, 6 even while the surrounding law 8 .
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See, e.g., In re Marriage Cases, 183 P. and much of the relevant data indicate that these restrictions are unjustified and possibly impermissible." 1 Thus, although today's legal landscape might appear to be stunningly positive to a gay rights supporter from the 1950s, or even the 1980s," 5 more needs to be known about why judges, legislators, and other decisionmakers continue to promote and sustain restrictions on the rights of lesbians and gay men, especially in light of the changes over time. 9 As is often the case with restrictions imposed on social groups, the underlying reasons for much contemporary discrimination against lesbians and gay men today have relatively little to do with what is actually articulated either in judicial opinions or by legislators in debate."
(reporting on the effects of an Arkansas referendum prohibiting adoption by gay and lesbian prospective parents).
17.
The starkest illustration of this point may be California's Proposition 8, which revoked marriage rights from same-sex couples by popular vote after the California Supreme Court determined that the denial of marriage rights violated the state constitution. See CAL. CONST. art. I, § 7.5 ("Only marriage between a man and a woman is valid or recognized in California."); Strauss v. Horton, 207 P.3d 48, 59 (Cal. 2009) (describing the legal context surrounding Proposition 8's passage); cf. In re Marriage Cases, 183 P.3d 384 (Cal. 2008) (invalidating California's exclusion of same-sex couples from marriage based on the state constitution's due process and equal protection guarantees).
Similarly, courts have repeatedly rebuffed efforts by universities and school districts to forbid meetings of gay student organizations or gay-straight alliances. See, e.g., Gay Students Org. of the Univ. 
19.
The discussion here focuses predominantly on lesbians and gay men, rather than bisexuals, because bisexuality has rarely been the express subject of legal regulation. See Kenji Yoshino, The Epistemic Contract of Bisexual Erasure, 52 STAN. L. REV. 353,353 (2000) (analyzing "why the category of bisexuality has been erased in contemporary American political and legal discourse"). Likewise, although several of the intuitions addressed in this Article implicate the legal status of transgender individuals, there are also significant doctrinal and sociopolitical differences in the legal and social statuses of gay and transgender people that warrant extended discussion beyond the scope of this Article. Rather than engage in a strained merger of ideas in the face of these differences, I suggest that both the convergences and divergences of intuitions and their influence are ripe for a separate inquiry. Cf. Taylor Instead, the major stumbling block to the treatment of sexual orientation as a source of benign variation among people is a set of intuitions, impulses, instincts, and so-called commonsense views regarding sexual orientation and gender, which I collectively characterize here as "sticky intuitions" 2 because of the way they have maintained their influence well after being undermined by both data and shifts in societal views. Legal doctrine remains relevant, of course, but less as a force that exposes actual rationales and more as a frame that constrains or facilitates the intuitions' operationalization. The project of understanding and diminishing the legal significance of sexual orientation thus requires navigation of this dynamic relationship between sticky intuitions and doctrine.
In this Article, I examine, from three perspectives, the sustained influence of intuitions on the rights of lesbians and gay men and the prospects for destabilizing those intuitions going forward. First, I categorize the four basic types of cases and debates where the rights of gay people are at issue. While cases abound that nominally involve gay rights, only a subset turns directly on the question whether governments and private actors may subject gay people to discriminatory treatment. In the rest, intuitions regarding homosexuality and gay people may be operative, but are often obscured by the way in which the issues are framed. Thus, the point here is to understand more clearly the locations from which intuitions exert influence.
Second, against that background, I set out the intuitions that I contend are at work. I suggest that although disgust and fear of contagion are often cited as the primary explanations for hostility toward homosexuality, the set of sentiments that contributes to the validation of restrictions on gay people's rights today is more complexly constituted. More specifically, a variety of views regarding homosexuality, gender roles, and sexuality more generally, as well as a range of views regarding the role of government, enable sexual-orientationbased discrimination to continue today. Although few of these views will come as a surprise to scholars and advocates, their amalgamation in a typology, together with illustrations from case law, public campaigns, and related matters, sheds new light on their overlap and synergies as well as the complex nature of their influence. 22 
21.
For discussion of my broad use of "intuition," see infra note 23 and accompanying text. 22.
The discussion here concentrates primarily, though not exclusively, on intuitions related to sexuality and gender. Part III of the Article considers the difficult choices associated with responses to the intuitions' continuing power. I focus particularly on one of the thorniest questions going forward: Given that the intuitions underlying contemporary sexual-orientation-based distinctions lack empirical support, how much candor ought there be about them, from both advocates and courts? To think through this question, I turn to cognitive theorists and others whose work focuses on both how we develop our intuitions and how we alter them.
I must acknowledge at the outset that my use of the word "intuition" stretches the conventional scope of the word, which is typically understood to refer to a "knowing or sensing without the use of rational processes." 23 As the typology indicates, my aim is to capture a wide range of nonanalytically derived beliefs that develop through a diverse array of belief systems. 24 Thus, while some of these beliefs might be differentiated from a fine-grained understanding of intuition, the point here is to cast a wide net and gather together the set of views that, though rarely surfaced, are often deeply held and significantly influential in sexual-orientation-related decisionmaking.
Further, this project is not one in which I can prove definitively that the intuitions discussed here are actually driving the continued power of sexualorientation-based distinctions in law. Because they are often inchoate or unanalyzed by those who invoke them, these intuitions typically go unmentioned or undefended in court decisions and unelaborated in public debates. Yet, as I argue here, because the empirical and doctrinal rationales for sustaining gay/nongay classifications have fallen away, we must look beyond what is articulated explicitly and consider the unstated assumptions at work.
(stating, with respect to marriage rights for same-sex couples, that "it is a mistake to suppose that legal reasoning alone can underwrite so profound a change in public policy").
THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 947 (3d ed. 1992).
More elaborately, scholars describe intuition as "a cognitive process that somehow produces an answer, solution, or idea without the use of a conscious, logically defensible, step-by-step process." KENNETH 24. Some of the sources for these views can be traced to (a) spiritual beliefs derived from a nonempirical epistemology; (b) beliefs derived from path-dependent endorsement of others' beliefs for affiliational, status, or cultural reasons; and (c) emotionally influenced beliefs reflecting involuntary reactions. Although one might be self-aware of these sources, the beliefs they produce, and the contradictory empirical evidence, the beliefs can remain difficult to dislodge and might, in that sense, be described not only as sticky intuitions but also as stubborn beliefs. A last preliminary point: Some observers would argue that when courts, legislators, and voters sustain distinctions between gay and nongay people, they act on bias that must be either overcome or regulated. 5 While it is likely true that courts and others sometimes cloak biases and hostility with references to intuitions, unproven assumptions, and common sense, refining our understandings of intuitions would have little payoff if this were always the case. In my view, however, treating all of these instances as reflecting the deliberate obscuring of hostility or bias is far too blunt an approach to capture the variety of instincts that lead people, including judges, to accept legal distinctions based on sexual orientation. Further, as a practical matter, pronouncements of bias may do little to shift the positions of individuals who believe they are acting rationally, as social psychologists and others have shown. 26 Consequently, while ongoing work to unmask prejudices continues to be important, the field may remain unduly sticky if the grip of intuition is ignored.
I. INTUITIONS AND THE LEGAL LANDSCAPE
Only a subset of gay rights cases and legislative issues brings the sticky intuitions directly into play by asking, explicitly, whether gay and nongay people can reasonably be subjected to different treatment. In most other cases and debates, sexuality-and gender-related intuitions might underlie the conflict at issue, but they operate largely unacknowledged. By identifying the intuitions' 25.
Cf. Marc R. Poirier, Name Calling: Identifying Stigma in the "Civil Union"I"Marriage" Distinction, 41 CONN. L. REV. 1425, 1480-81 (2009) (arguing that the distinction between civil unions and marriages should be understood against the background of antigay bias in the surrounding culture).
Related to this is the view that what sustains sexual orientation discrimination is religious belief rather than either bias or the intuitions set out below. On this point, it is certainly true that many who favor legal distinctions based on sexual orientation link their position to their religious views regarding sexuality. Cf whereabouts with some precision, we will be better positioned to theorize about the intuitions' visibility and resilience and how best to confront them. 7 Attention to the influence of intuitions produces a different organizational scheme than the one that structures the dockets of impact litigation organizations, which divide sexual orientation discrimination cases by subject matter areas, such as family recognition, employment, law enforcement, and more." Here, instead, I sketch four different ways in which legal framing exposes or obscures the role of intuitions.
A. Explicit Sexual-Orientation-Based Distinctions
The first of the three categories is the most overtly evocative of intuitions. This category consists of cases and related matters in which the state has distinguished explicitly, or close to explicitly, 29 between gay and nongay people. The primary, and often only, question on the table is whether the state can engage in that type of line drawing. Most litigation regarding same-sex couples' exclusion from marriage presents this question directly, as do challenges to prohibitions against gay people adopting children, bans on students' bringing a same-sex date to the prom, and the like. Because these cases expressly ask why the challenged line-drawing is permissible, they are most likely to draw out explicit discussionor at least admission-of the operative intuitions.
In a particularly striking example, the Eleventh Circuit openly acknowledged that it would rely upon its nondemonstrable and uncontestable sense of things to sustain Florida's categorical exclusion of gay adults from adopting children. 3 " Under the statute at issue, every single adult who seeks to adopt a 27.
Although this Article does not focus primarily on shaping doctrinal arguments to address the sticky intuitions, it bears noting that the choices among levels of scrutiny or even the quality of rational basis review can make a significant difference to the visibility and force of the intuitions in the intuitionbased cases. Because the other types of cases tend to obscure the intuitions, levels of review are somewhat less likely to be consequential in limiting the intuitions' influence on both the analysis and outcomes.
28.
See, e.g., Lambda Legal, Docket, http://www.lambdalegal.org/our-work/in-court/cases/ docket.html (last visited June 4, 2010); ACLU, LGBT Discrimination, http://www.aclu.org/lgbtrightslgbt-discrimination (click the "Cases" tab on "Related Content" header) (last visited June 4, 2010); National Center for Lesbian Rights, Case Docket, http://www.nclrights.org/site/PageServer? pagename=issue-casedocket (last visited June 20, 2010).
29.
Here, I mean to include rules and policies that do not refer directly to sexual orientation but have the primary consequence of burdening gay people or same-sex couples. I would put most marriage laws into this category, as they do not discriminate explicitly based on sexual orientation, but their reservation of marriage to different-sex couples has that discriminatory effect. child receives an individualized assessment-unless they are gay, in which case they are banned outright from adopting. 3 Rather than follow the robust empirical evidence showing that gay parents are as likely as nongay parents to raise emotionally and physically healthy children, 32 the court turned to what I would characterize as a sticky intuition. Addressing the state's mother-father preference, the court wrote, "We find this premise to be one of those ' assume that they have demonstrated the irrationality of the view that opposite-sex marriages offer advantages to children by showing there is no scientific evidence to support it. Even assuming no such evidence exists, this reasoning is flawed. In the absence of conclusive scientific evidence, the Legislature could rationally proceed on the commonsense premise that children will do best with a mother and father in the home. Id. at 84. See also Andersen v. King County, 138 P.3d 963, 983 (Wash. 2006) (plurality opinion) (sustaining Washington's ban on same-sex couples marrying in part because "children tend to thrive" in a "'traditional' nuclear family") (emphasis added). As Mary Anne Case has observed, the New York high court's acceptance of children's exposure to "living models" of men and women as a rationale for state action is also troubling because it runs contrary to the federal constitutional prohibition on embodying in law any 'fixed notions concerning the roles and abilities of males and females. Outside the litigation context, sticky intuitions surface most directly in public debates and voter initiatives where, as in the cases just discussed, the focus is directly on the relative worth of gay people vis-A-vis all others. So, for example, in the public discourse regarding California's Proposition 8, the primary (though not the only) question framed for voters was whether the state should recognize gay couples' relationships via the same marriage rules as different-sex couples' relationships. 35 With that opening, Proposition 8's proponents centered their campaign on claims about the dangers posed by same-sex couples and gay individuals, calling not on data but rather on voters' nonanalytical reactions to these risks. 36 Yet not every case that we might think of as implicating the rights of gay people invites such open discussion regarding intuitions. In two additional categories of cases, intuitions may be very much at work but hardly at all in sight.
B. Antidiscrimination Doctrine as Applied
In the second category, the baseline question whether gay people can be subjected to different and worse treatment than nongay people is considered largely settled (with the answer being that singling out gay people for negative treatment is impermissible). At issue, instead, is whether a particular set of circumstances violates that equality premise. So, for example, within weeks after Romer v. Evans 3 " rejected a ban on antidiscrimination protections for gay people, the Seventh Circuit considered whether a middle school student who had been brutally harassed by his classmates for being gay and not conforming to gender norms could go to trial with a claim that his equal protection rights had been
35.
See In re Marriage Cases, 183 P.3d 384, 397-98 (Cal. 2008) (framing the legal question that grew out of the initiative process as whether "our state Constitution prohibits the state from establishing a statutory scheme ... under which the union of an opposite-sex couple is officially designated a 'marriage' whereas the union of a same-sex couple is officially designated a 'domestic partnership"').
36. At the hearing in Perry v. Schwarzenegger, Therese Stewart, Chief Deputy Attorney for the Plaintiff-Intervenor City and County of San Francisco, argued, "it was against this backdrop [of the history of discrimination and the demonization of gay people] that Proposition 8's proponents carefully calibrated their campaign to evoke messages that.., gay relationships are inferior, that they are immoral, and that the gay agenda will have dire consequences for non-gay people, and especially for children violated. 38 The court found it well-established, even then, that the Equal Protection Clause had long forbidden 'gender-based generalization[s]' in society," 39 including those based on sexual orientation, and that there could be no "rational basis for permitting one student to assault another based on the victim's sexual orientation." ' The only question in the case, then, was whether the conduct of the school was sufficiently egregious and linked to the student's sexual orientation. 41 Likewise, where a police officer threatened to disclose the sexual orientation of a young man he had arrested, the Third Circuit had little difficulty finding that a privacy right existed. "It is difficult to imagine a more private matter than one's sexuality and a less likely probability that the government would have a legitimate interest in disclosure of sexual identity," the court wrote. 42 The central question, instead, was whether the officer's particular action violated the privacy right. 43 Sexual harassment cases involving the targeting of gay people are similar, in that the law clearly forbids harassment based on sex. ' The debatable questions are thus not whether the law permits differentiation between gay and nongay people for purposes of harassment but rather whether the conduct at issue was because of the individual's sex and was severe and pervasive enough to meet the applicable legal standard. 45 For example, in two Ninth Circuit cases, the court had no difficulty finding that sexual harassment because of gender nonconformity and sexual harassment in a same-sex context were impermissible.
38.
Nabozny v. Podlesny, 92 F.3d 446, 454-58 (7th Cir. 1996). The student brought a due process claim as well, which the court dismissed on the ground that the school had no duty under the Due Process Clause to protect him from harms caused by others. Id. at 460.
39.
Id. at 455 (quoting Weinberger v. Wiesenfeld, 420 U.S. 636, 645 (1975) ).
40.
See id. at 458.
41. "Nabozny introduced sufficient evidence to show that the discriminatory treatment was motivated by the defendants' disapproval of Nabozny's sexual orientation, including statements by the defendants that Nabozny should expect to be harassed because he is gay." Id. at 457.
The Sixth Circuit similarly found it "clearly established" that it was impermissible for the state to take a passenger from one car and put her into another, with a drunk driver who ultimately crashed and killed her, "solely for the reason that they disapproved of her perceived sexual orientation." Stemler v. City of Florence, 123 F.3d 856, 874 (6th Cit. 1997). The question, then, was whether the passenger's estate had alleged sufficient facts to show that the equal protection mandate prohibiting selective law enforcement had been violated in this particular case. Id. The court found that it had. Id. . See also id. ("We can, therefore, readily conclude that Wayman's sexual orientation was an intimate aspect of his personality entitled to privacy protection.").
43.
Id.
44.
See Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 82 (1998) (holding that federal law prohibiting sex discrimination reaches same-sex sexual harassment).
45.
See id. at 81 ("Whatever evidentiary route the plaintiff chooses to follow, he or she must always prove that the conduct at issue was not merely tinged with offensive sexual connotations, but actually constituted 'discrimina[tion] ... because of... sex."').
Instead, the question was whether the settled law, as applied, gave rise to actionable claims. Because the cases involved "systematic" abuse or physical abuse of a sexual nature, the court found that it did. 46 Although sticky intuitions regarding gay people almost surely underlie the hostility reflected in the harassing conduct and the other acts just mentioned, the cases focus on applying existing law rather than ferreting out intuitions. As a result, this set of cases produces fewer illustrations of intuitions at work than those discussed in Part I.A, in which the central question was whether explicit sexual-orientation-based distinctions can be maintained. More importantly, it will be helpful to see that some types of cases, including these application cases, may be less affected than others by efforts to destabilize rights-blocking intuitions.
C. Scope of Governmental Authority
The third category encompasses matters related to the state's authority to prohibit antigay discrimination or recognize same-sex couples' relationships, and is also one in which intuitions are likely to operate below the radar. In these situations, the immediate conflict is less about the relative worth of gay people and more about the scope of a governmental unit's authority to address various forms of sexual orientation discrimination.
Consider, for example, cases that turn on whether a government official has the power to prohibit sexual orientation discrimination, which arose with some frequency during the 1980s and 1990s. In 1980, for example, New York City's mayor issued an executive order that prohibited city contractors from discriminating against employees based on sexual orientation." Shortly thereafter, several religiously affiliated social service providers challenged the mayor's promulgative authority. Yet discussion in the case did not elaborate upon either the organizations' reasons for wanting to retain their freedom to discriminate or the mayor's reasons for forbidding discrimination. Instead, the focus was on the mayor's authority to issue discrimination prohibitions based on traits not covered by existing law. 48 A similar challenge to a 1982 New Jersey law 
48.
Id. at 4 (stating that "the sole issue we address is the extent of the authority in this area of the chief executive officer of the city, the Mayor, and specifically, whether the executive may forbid discrimination by city contractors on a ground not covered by any legislative enactment").
forbidding sexual orientation discrimination likewise focused little attention on justifications for differentiating between gay and nongay people. 49 In the course of sustaining the law against a suit filed by two churches and a reverend alleging that the enactment violated their First Amendment rights," 0 the Third Circuit focused largely on the contours of First Amendment overbreadth doctrine. 5 ' It never engaged directly with the churches' views regarding the permissibility of sexual orientation discrimination. 2 More recently, authority-focused challenges have targeted public officials' recognition of marriage or partnership for same-sex couples. In response to the San Francisco mayor's authorizing same-sex couples to marry, the California Supreme Court's full focus was on "an important but relatively narrow legal issue" regarding the scope of local officials' ministerial duties to enforce the state marriage law. 3 Likewise, when the U.S. Supreme Court reversed a district court's decision to broadcast recordings of testimony in the Proposition 8 trial, it did not address grounds related to the worth of gay people but instead ruled entirely on the basis of the trial court's failure to follow the proper process for deviating from governing publicity rules. 5 4
D. Statutory Interpretation
Like the authority cases just discussed, this category encompasses cases that, in the course of defining or interpreting a statutory term, avoid direct engagement with justifications for sexual orientation distinctions in law. In one of the earliest marriage cases, for example, a same-sex couple argued that the state's authorization of marriage reached their relationships, and the court responded by invoking the dictionary definition of marriage as between a man and a woman, as though the dictionary represented the full universe of definitional options. 55 
49.
See Illustrative, too, are cases in which individuals have sought standing as parents to seek custody of, or visitation with, a child they were raising with a former same-sex partner. Although many jurisdictions have moved to a functional definition of the term "parent" to determine whether an individual has standing, others have refused. Yet, while denying recognition to a child's second mother, these courts have not typically acknowledged any of the intuitions about sexuality or gender that might have influenced their interpretive move."
In these cases, as in the application and authority cases described in Part I.B and I.C, intuitions are no doubt present, but the central question posed by the conflict does not require exposure or discussion of them.
1I.
THE STICKY INTUITIONS Whether they are acknowledged or obscured, the intuitions I describe in this Part are, I argue, largely responsible for ongoing decisions to sustain legal distinctions based on sexual orientation. They cover a wide range, under my concededly capacious use of the word "intuition," from sentiments of disgust to fears of civilization's decline, and much in between. What they share, despite their differences, is a certain sticking power or resonance notwithstanding the absence of empirical support and, in some cases, the existence of directly contrary empirical data.
As will become apparent, many of the intuitions discussed here overlap and reinforce each other. Others are in tension. This convergence and divergence fits with my aim here, which is not to develop a pristine typology but instead to provide a heuristic for sharpening awareness of the types of intuitions potentially at work in a given setting. Ultimately, as Part III shows, observing and theorizing about the complex resistance to sexual orientation equality enables a betterpositioned perspective on the state of the law today and the prospects for change going forward. social taboos. 57 She identified, in particular, the ways that human beings seek to maintain the boundary between themselves and animals and elaborated the role of disgust in maintaining that boundary. 58 Building on her insights, others have shown how emotions of disgust motivate adverse feelings toward sexuality, and in particular, toward sexual relations between same-sex couples. Martha Nussbaum, who has written extensively on the connection between disgust and the regulation of the rights of gay people, has observed, for example, that "the central locus of disgust in today's United States [is] male loathing of the male homosexual." 9 Other scholars, too, relate the disgust triggered by sexual relations between same-sex couples to 'animalreminder' disgust... a defense of the distinction between humans and animals." 
58.
Id. at 169. Reinforcing Douglas's observations by reference to research in psychology and neuroscience, psychologist Jonathan Haidt, working with colleagues, has explained the move from concerns with purity and pollution to social norms and moral intuitions by reference to a "purity module" in the brain:
[C]ulturally widespread concerns with purity and pollution can be traced to a purity module evolved to deal with the adaptive challenges of life in a world flil of dangerous microbes and parasites.... Such things, and people who come into contact with them, trigger a fast, automatic feeling of disgust. What inspires disgust is typically the male thought of the male homosexual, imagined as anally penetrable. The idea of semen and feces mixing together inside the body of a male is one of the most disgusting ideas imaginable-to males, for whom the idea of nonpenetrability is a sacred boundary against stickiness, ooze, and death .... Thus disgust is ultimately disgust at one's own imagined penetrability and ooziness, and this is why the male homosexual is both regarded with disgust and viewed with fear as a predator who might make everyone else disgusting.
Id.
By contrast, Nussbaum wrote that "[flemale homosexuals may be objects of fear, or moral indignation, or generalized anxiety, but they are less often objects of disgust." Id. As discussed infra, even assuming
Professor Nussbaum is correct in her differentiation of attitudes toward lesbians and gay men, a point on which I generally agree, the differentiation does not eliminate the force of other intuitions related to lesbians, as well as to lesbians and gay men collectively, in reinforcing regulations that burden gay people. On this point, see also Case, supra note 34, at 119 (stating, in connection with a review of Nussbaum's newest book on the subject, FROM DISGUST TO HUMANITY: SEXUAL ORIENTATION ANDCONSTrTUTIONAL LAW (2010) , that"all opposition to gay rights cannot be reduced to disgust"). William Eskridge has described a "Constitution of (Anti-Homosexual) Disgust and Contagion" as the embodiment of these sentiments. 61 To support this constitutional claim, he reviewed a range of judicial decisions sustaining restrictions on the rights of gay people, from Bowers v. Hardwick 62 to numerous circuit court decisions, arguing that they can best be understood by reference to disgust toward "homosexual sex." 3 Applying the disgust framework specifically to disputes regarding marriage rights, others have likewise concluded that disgust toward homosexuality lies at the root of current conflicts.' As one scholar has written, "the moral emotion of many that homosexual behavior is disgusting and therefore immoral" drives the opposition toward marriage and parenting rights for same-sex couples. 6 " . Elaborating the contours of this disgust in ways similar to Nussbaum, Eskridge drew on the psychological literature just discussed, and reviewed its application to sexuality generally and to anal sex in particular.
Almost anything related to sex is disgusting to some people; some sexual practices are disgusting to almost all people; and almost all people feel their disgust intensely. Although most people engage in oral sex, and many in anal sex, a lot of Americans find these activities disgusting.... Because male homosexuality (and, quite irrationally, female homosexuality as well) is deeply associated with anal sex, it has long been disgusting to Americans. And their disgust-driven view that homosexual sex is immoral has persisted (even if at reduced levels) as the majority view during the twentieth century.
Id. (footnote omitted).
Notably, Eskridge also identified the social group associated with the despised sexual relations ("disgusting homosexual sodomites") as the targets of this jurisprudential disgust. (2008) (discussing "the dimensions of pollution claims, including moral and spiritual pollution as well as physical pollution"); Redding, supra note 61, passim. In addition, although Nussbaum has made an extended case for the elimination of disgust-based arguments from the set of permissible reasons for public persuasion, these arguments continue to be made and to exert a powerful effect in public discourse and decisionmaking. See Andrew Sullivan, Proving Animus, ATLANTIC, Jan. 14, 2010, http://andrewsullivan.theatlantic.com/the dailyslish/2010/01/proving-animus.html.
65.
Redding, supra note 61, at 192-93.
Related to this is the hypersexualization of gay people, relative to heterosexuals, in the public imagination. 66 That is, sexual acts are often treated as the defining feature of being gay. 67 To the extent that sexual acts between same-sex couples provoke disgust reactions, then, the sexualization of gay people in the public mind likely heightens the power and effect of disgust in conflicts regarding gay people's rights.'e
In short, when we compile the list of intuitions and related senses of things that underlie the imposition of legal restrictions on the lives of gay people, a deep-rooted disgust toward sex acts between same-sex couples unquestionably was and still remains an important one, as the extensive discussion and documentation of it suggest.
B. Sexual Orientation Insecurity
Sexual orientation insecurity' is closely related to disgust regarding homosexuality. Individuals who are insecure about their sexual orientation are typically discomfited not because they believe themselves to be heterosexual but rather because they feel they are not." And while some of that insecurity is presumably attributable to social disapprobation of gay people, some may also be associated with the sorts of disgust related to the sex acts just discussed. 7 ( arguing that "the popularity of the phrase 'the love that dares not speak its name' as a reference for homosexuality is just one measure of how even sexual minorities have been profoundly taught not to be comfortable verbally articulating manifestations of same-sex desire").
69. 1 distinguish this from insecurity about gender roles and norms, which I discuss infra Part 1.G. 70.
Cf. Robb Wilier, Overdoing Gender. A Test of the Masculine Overcompensation Thesis 1 (unpublished paper presented at the Annual Meeting of the Am. Sociological Ass'n, 2005), available at http://willer.berkeley.edu/WillerOverdoingGender.pdf (reporting on a study in which "men given feedback threatening their masculinity ... expressed more negative attitudes towards homosexuals").
71. Again, as noted in the previous discussion, many people, gay and nongay alike, engage in the acts of oral and anal sex that provoke disgust emotions. In the public's mind, however, anal sex, in particular, is most typically associated with gay men. See supra notes 59-63 and accompanying text.
Although sexual orientation insecurity is probably better characterized as a sense of oneself rather than as an intuition, it has a similar capacity to motivate judgments about and conduct toward others. At times, sexual orientation insecurity has been linked to bias crimes, where assailants' anxiety about their own sexual orientation motivates them to attack others they know to be gay. As one expert observed, "[bly beating a homosexual or someone they perceive as a homosexual, they are trying to deal with their sexual insecurity."" Sexual orientation insecurity has similarly been invoked in support of the gay panic defense, which, although it is now received skeptically by many courts, has a history of successful use by defendants charged with having committed a violent crime against someone of the same sex who made, or was perceived to have made, a sexual advance. 73 The theory of the defense is that a sexual solicitation by someone of the same sex "can cause a latently gay defendant to 'panic,' to become temporarily unable to distinguish right from wrong, and to severely beat or kill the solicitor." 74 By invoking this defense, "the defendant claims that his culpability should be mitigated both by the fact that the victim triggered the violent reaction and by the fact that the reaction itself was uncontrollable." 75 Although most individuals who are insecure about their own sexual orientation will not translate that discomfort into violent acts, it would be unreasonable to think their insecurity has no consequence whatsoever. Indeed, the theory behind the outing movement, which sought to expose as gay some elected officials who had not come out, was that the closeted individuals had allowed their insecurity about being gay to lead them to take antigay positions in public. A related intuition is closely tied to Mary Douglas's observations about contagion. Here, the belief is that homosexuality is something that can be 
74.
Id. at 287.
75.
Id. at 288. 76.
To be clear, not every political actor outed in these efforts was insecure about his sexual orientation. (I use "his" advisedly; most outing of elected officials has focused on men. In the media and entertainment worlds, women as well as men have been the target of outing campaigns.) For some of those outed, the insecurity was less about their own sexual orientation and more related to efforts to avoid public disapproval for being gay. caught from others or transmitted by law and the surrounding society. That is, if being gay becomes the legal and social equivalent of being heterosexual, then the intuition is that those who are currently working to keep themselves on the heterosexual side of the fence will no longer feel so constrained." Within this strand of thought is a distinct concern that men will no longer be as susceptible to the domesticating influence of women. 8 Thus, when we consider the barriers to changing views regarding the legal relevance of sexual orientation, we ought to take into account that those who feel insecure about their sexual orientation (or the sexual orientation of others) may be especially resistant to equality claims by lesbians and gay men. 79 Indeed, unlike some of the disgust intuitions described above, concerns with contagion of this sort have been directly engaged within adjudication. One staple of early custody and visitation litigation on behalf of lesbian and gay parents was addressed specifically to this point, making the argument that the sexual orientation of parents did not determine the sexual orientation of children.'
C. Sexual Predation
Interestingly, the intuitive link between gay men and the sexual predation of minors is one that, while powerful in past decades, appears to have weakened 77.
The National Association of Research and Treatment of Homosexuality (NARTH), an organization that condones treatment to alter "unwanted homosexual attraction," alleges that the simple act of "teach[ing] our children that homosexuality is as normal and healthy as heterosexuality" may have devastating consequences:
Scientific research supports age-old cultural norms that homosexuality is not a healthy, natural alternative to heterosexuality... It does far more harm than good to tell a teenager that his or her attractions toward members of the same sex are normal and desirable. in influence in response to strong empirical evidence to the contrary. Here, the argument is that gay people (particularly men) pose a particular risk to children because their undisciplined sexuality leads them to disregard age-related norms regarding sexual relationships."
Today, even where one might most expect to see the "gay people as sexual predators" argument, as in cases where adult-child relationships are directly at issue, the argument is not made in mainstream fora." Notable too is the failure of states and others to contest expert testimony on the issue. In Romer v. Evans, 3 for example, an expert witness testified specifically to rebut any assumptions or intuitions about child sexual abuse being committed disproportionately by gay people, and the state of Colorado did not substantively contest her claims. ' Yet the appeal to intuitions and related fears about gay people as sexual predators has not disappeared entirely. Indeed, during California's Proposition 8 trial, one of the defendant-intervenors admitted that he had circulated a letter as part of his campaign to support the measure in which he wrote that gay people would use the right to marry as a stepping stone toward legalizing pedophilia 5 "On their agenda list is legalizing having sex with children," the letter claimed.'s Still, given that this argument has gone largely out of mainstream circulation, it might be instructive for those considering strategies to challenge the other, stickier intuitions to think about what prompted the shift with this one.
81.
See, e.g., PAUL CAMERON, FAMILY RESEARCH INST., HOMOSEXUALITY AND CHILD MOLESTATION, available at http://www.familyresearchinst.org/2009/02/child-molestation-andhomosexuality-2 (2009) (arguing that "the gay movement is forthright about seeking to legitimize child-adult homosexual sex" and that "there is a strong, disproportionate association between child molestation and homosexuality"); see also DEB PRICE & JOYCE MURDOCH, COURTING JUSTICE: GAY MEN AND LESBIANS V. THE SUPREME COURT 202 (2001) (quoting Anita Bryant's Save Our Children campaign's warning that "[tIhe recruitment of our children is absolutely necessary for the survival and growth of homosexuality. Since homosexuals cannot reproduce, they must recruit, must freshen their ranks"); cf. Gregory Herek, Paul Cameron Bio and Fact Sheet, http://psychology.ucdavis.edu/rainbow/ html/factscameron_sheet.html (last visited June 4, 2010) (reporting that the American Psychological Association, the American Sociological Association, and other professional organizations have formally disassociated themselves from Cameron because of his misrepresentation of sexuality-related research).
82. 
D. Disintegration of the Social Order
In defending Britain's ban on sex between men, 7 Lord Patrick Devlin gained fame, or notoriety, by claiming that maintenance of the ban was necessary to prevent the decline of civilization. 8 While few today are as committed as Devlin was to the position that the disappearance of sodomy laws would destabilize civilized society, many, especially in connection with marriage, harbor deep concerns that society will suffer if homosexuality and heterosexuality are treated as legally fungible. 89 Within this intuition, several concerns are arguably at work. One, which I will address in Part II.G below, is that the neutering of sexual orientation differences will also result in the neutering of gender differences. The second is linked to fears of a literal decline in civilization as a consequence of the moral failings of a society that accepts homosexuality on the same terms as heterosexuality. Think of the biblical city of Sodom, which reportedly lost all sense of restraint, including with respect to sexual relations between same-sex couples, precipitating its own destruction.
9 " Similarly, the dramatic decline and fall of Rome is associated in public discourse with excess and debauchery that included sexual couplings among men."
Even if the historical record belies these associations of societal decline with the acceptance of homosexuality, there is no doubt that some powerful participants in the public discourse continue to harbor these views. Consider, 87 .
Offences Against the Person Act, 1861, 24 & 25 Vict., c. 100, § 61 (Eng.) (providing that the crime of "buggery" receive a sentence of at least ten years).
LORD PATRiCK DEVLIN, THE ENFORCEMENT OF MORALS, at vi-vii (1965). 89.
Intuitions regarding the causal relationship between nondiscriminatory acceptance of homosexuality and the decline of civilization have been expressly affirmed outside the United States as well. In Uganda, for example, a conflict has roiled regarding a proposed measure that would impose severe criminal penalties, including the death penalty, on individuals found to be gay and those who have engaged in sexual relations with a same-sex partner. The proposed bill is widely regarded as supporting expansive violence against lesbians and gay men because it imposes criminal penalties on those who do not report their knowledge of "homosexual activity" within twenty-four hours. Much of the advocacy in favor of the bill has focused on the dangers that homosexuality presents to Ugandan society. See Zoe Alsop, Uganda's Anti-Gay Bill: Inspired by the U.S., TIME, Dec. 10, 2009, at 1, available at http:// www.time.con/time/world/article/0,8599,1946645,00.html.
For earlier, related concerns in the context of the threat to civilization posed by bigamy, see, for example, Reynolds v. Sims, 98 U.S. 145, 166 (1878) (advocating that limitation of marriage to two-person couples is necessary to maintain a nondespotic state).
90. See Genesis 19:1-29. I will not join the debate among religious scholars regarding what actually happened in Sodom and Gomorrah, where some have argued that the problems were not so much about sexual relations as about hostility between neighbors. For purposes here, the more important point is that, regardless of interpretive accuracy, the story of the two cities is widely seen among a broad segment of American society as a biblical rebuke of homosexuality.
91.
See, e.g., JIM NELSON BLACK, WHEN NATIONS DIE (1994).
for example, the well-publicized statements of evangelical minister Pat Robertson, who frequently preaches that tolerance of homosexuality will lead to the degradation and destruction of civilized society. 92 Although these statements have been the target of criticism and ridicule, 93 we would be remiss to think they have no resonance for Robertson's many followers. In addition to concerns about catastrophic events, there exist subtler, though no less powerful intuitions regarding the mutually constitutive relationship among legal rules, moral rules, and societal well-being. Among these are fears that ending the legal privileging of heterosexuality will cause a decline in public morals that, in turn, will cause societal harm. Put another way, if the law permits same-sex couples to engage in sexual intimacy free from punishment and to marry each other on the same basis as different-sex couples, the extant moral disapproval of homosexuality will be undermined, and the surrounding society will lose its foundational moral compass. For example, the Institute for Marriage and Public Policy, an organization opposed to marriage for same-sex couples, has stated that "[w]hen family diversity moves from a principle of compassion for those in difficult circumstances, to positioning itself as a core moral ideal for family life, it fundamentally asks law and society to take the side of unencumbered adult individualism over the needs of our own children."
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A third concern draws on the ideas of John Finnis and other natural law scholars. Here the point is that there are basic human goods and acts that contribute to them, including the coupling of a married man and woman that is open to procreation. 9 In this view, any acts that do not fit within the basic human goods paradigm are harmful to social welfare. To the extent the law facilitates these harmful acts, it contributes to this set of social injuries.
Along these lines, an additional concern is that full acceptance of homosexuality will destabilize the family in ways that are also harmful to civilization. Notwithstanding the growing acknowledgment that families have generally not lived up to their reputation as secure, supportive shelters from the storms of the workaday world, 96 the vision of the family as a protected enclave remains powerful in many quarters. 9 Although even the most traditional families have had gay members, there would be, on this view, a substantial destabilization of tradition if being gay were treated as equally praiseworthy as being heterosexual. The traditional family, with its aspirations of a mother, father, and children together as a unit secured against the world, would no longer be any more valid than the gay individual or the same-sex couple, with or without children, next door. And this shift, the intuition suggests, could cause untold harm to the social fabric. The next Subpart's discussion of the "end of monogamy" intuition is a piece of this; other concerns relate to gender role insecurity that is discussed below in Part II.G.
All of these intuitions might be described as expressing Burkean concerns about the unforeseeable consequences of social change. As Edmund Burke explained, albeit with respect to changes in political structure, there are substantial risks associated with abandoning what has been known for generations. With change that is insufficiently respectful of longstanding traditions, "the whole chain and continuity of the commonwealth [c]ould be broken. No one generation could link with the other," he wrote. 98 This concern about destabilizing tradition fits directly with the Supreme Court's own jurisprudence that treats the family, and in particular, the marital couple, as a cornerstone of civilization. This view, first articulated by the Court in the late 1880s but confirmed repeatedly in recent decades, characterizes marriage as "the foundation of the family and of society, without which there would be neither civilization nor progress. ' 9 For challenges to this particular intuitive link between "traditional" families and social stability, one might look, for example, to historians' engagement in the struggle for marriage equality. Their amicus briefs and testimony in marriage cases, in particular, review myriad examples of the ways in which marriage has changed over time, even while remaining a vital force in society. These submissions aim to show that changes to tradition are the norm, rather than posing the dangers the intuition would suggest.' 9 Their opinion essays and interventions in the public discourse have likewise sought to disrupt this intuition's power. 101 Still, invocations of tradition are made regularly by both courts and others to defend the exclusion of same-sex couples from marriage as well as other restrictions on the rights of lesbians and gay men.' 2 And behind these invocations, presumably, is the intuition that if tradition is disregarded, civilization will suffer as a result.
E. The End of Monogamy
One particular intuition associated with the decline of civilization is that increased acceptance of homosexuality will lead to a decline in monogamous relationships. 1 3 The underpinnings of this intuition are likely twofold. In part, there is a widespread view, confirmed by some research (and contested by other studies), that men are more inclined toward sexual promiscuity." This view surfaced as a partial justification for Colorado's ban on discrimination protections for gay people, with one witness highlighting the view that male couples were less likely to be monogamous in their relationships than male-female or female-female couples. 05 Reinforcing this is another intuition that if the preference for heterosexuality is abandoned, nonmonogamy will be seen increasingly as a viable option."' This is not to say that nonmonogamy is not seen as viable today, particularly for people not in committed relationships. Instead, the point here is that moving away from constraints on same-sex coupling and from marriage as it has traditionally been configured will impede the embrace of monogamy. Extending this view further, the intuition would be that without monogamy, we 103 .
Underlying this intuition is the assumption that monogamy is preferable to nonmonogamy. Although there have been many challenges to the desirability of monogamy, it remains the case that most people, when asked, indicate that they would prefer monogamy within long-term relationships. 106.
See, e.g., Gallagher, supra note 78, at 790-91 ("When the law assumes and promulgates the idea that either mothers or fathers are dispensable, and that marriage is an essentially private matter whose form is determined by private adult desires, marriage in general, and children in particular, will inevitably suffer.").
In a thought experiment about society without marriage, Elizabeth Scott has explored the question whether expectations of fidelity in relationships would be as strong within civil unions as within marriage. See Elizabeth S. Scott, A World Without Marriage, 41 FAM. LQ. 537,563-64 (2007). not only risk undermining relationships, but per the discussion in Part II.D above, we also risk the decline of civilization. 1 0 7 F. Children Surely one of the stickiest and most powerful intuitions that has led decisionmakers to maintain sexual orientation's legal relevance is the sense that if there is no societal preference for heterosexuality, more children will grow up to be gay or, if not gay themselves, to have an attitude of indifference toward sexual orientation differences. Indeed, supporters of antigay measures in public initiative and referenda efforts often stress that children will be harmed if the state embraces nondiscrimination with respect to sexual orientation or does not favor heterosexuals in marriage and family law. As one advertisement used in California's Proposition 8 campaign asserted, for example, "when Massachusetts legalized gay marriage, schools began teaching second graders that boys can marry boys." ' This appeal to child-centered fears and intuitions has its roots in one of the early contemporary antigay grassroots efforts, in which Anita Bryant led the charge to repeal Dade County's sexual orientation antidiscrimination ordinance with a campaign theme of "Save Our Children."" Similar intuitions have likely been at work where school boards have denied recognition to student organizations that seek to foster understanding and acceptance of sexual orientation differences"' and where school officials have barred students from taking a same-sex date to the school prom."'
107.
The U.S. Supreme Court articulated this concern forcefully when addressing the permissibility of polygamy, describing monogamous marriage as the foundation for civilized society. Reynolds v. United States, 98 U.S. 145, 165-66 (1878) ("Upon it society may be said to be built, and out of its fruits spring social relations and social obligations and duties, with which government is necessarily required to deal. In fact, according as monogamous or polygamous marriages are allowed, do we find the principles on which the government of the people, to a greater or less extent, rests."). Invoking Professor Francis Lieber's commentary, the Court added that "polygamy leads to the patriarchal principle, and which, when applied to large communities, fetters the people in stationary despotism, while that principle cannot long exist in connection with monogamy." Id. at 166. Professor Lieber expressed this idea within the debate regarding Utah's statehood. See, e.g., Francis Lieber, The Mormons: Shall Utah Be Admitted Into the Union?, 5 PurNAM'S MONTHLY 225, 234 (1855).
108.
ProtectMarriage.com, It's Already Happened, http://www.protectmarriage.com/video/view/5 (last visited June 4, 2010) (arguing that legalizing marriage for same-sex couples in California would undermine parents' rights to protect their children from certain forms of information). For additional discussion of advertising in the Proposition 8 campaign related to children and families, see generally Murray, supra note 22.
109.
See Eskridge, supra note 61, at 1015-18 (providing a detailed description of Bryant's successful repeal effort).
110.
See, e.g., Gay-Straight Alliance of Okeechobee High Sch. v. Sch. Bd., 483 F. Supp. 2d 1224,  1229 (S.D. Fla. 2007 ) (evaluating a school district's decision to prohibit the formation of a student group These intuitions regarding harm to children from growing up in an environment in which sexual-orientation-based distinctions are treated as legally irrelevant have numerous component parts. I will draw out several here.
Contagion and Suggestibility
Surely the disgust reaction discussed above in Part II.A, as well as fears regarding civilization's survival discussed in Part I.D, contribute to intuitive concerns about harm to children from growing up in nondiscriminatory environments. But several other intuitions may also be at work.
One is that the surrounding environment has the capacity to influence the development of children's sexual orientation. In part, the intuition is that the presence of openly gay adults might lead youth to become gay." 2 A related intuition-that gay-friendly laws or communities will result in more gay youthassumes that sexual orientation is responsive to messages of acceptance or hostility from the surrounding environment."' Some who hold this intuition no doubt believe that all gay individuals, including youth, are capable of changing their sexual orientation."' Others focus particularly on the impressionability of aimed at "provid[ing] a safe, supportive environment for students and to promote tolerance and acceptance of one another, regardless of sexual orientation"). 112. The Kansas Court of Appeals raised a related concern in connection with the prosecution of an eighteen-year-old for engaging in consensual oral sex with a fourteen-year-old where the defendant was sentenced to 206 months rather than six months imprisonment because his sexual partner was a teenage boy rather than a teenage girl. mraditional sexual mores have played a significant role in the sexual development of children. During early adolescence, children are in the process of trying to figure out who they are. A part of that process is learning and developing their sexual identity. As a result, the legislature could well have concluded that homosexual sodomy between children and young adults could disturb the traditional sexual development of children. Id. at 236. A somewhat similar role-modeling intuition led a youth organization to fire an adult leader who became pregnant out of wedlock on the theory that the leader would make the youth members more susceptible to becoming pregnant out of wedlock as well. See Chambers v. Omaha Girls Club, 840 F.2d 583 (8th Cit. 1988).
113. Another possible intuition is that hostile messages from the surrounding environment will not reshape an individual's sexual orientation but might deter a gay person from identifying as gay or entering into a same-sex parmership. youth, "5 with the accompanying intuition that these young people are more likely to become heterosexual in a world in which heterosexuality is legally and socially privileged." 6 Advocates have taken up this particular intuition, typically with expert witnesses and amicus briefing from psychologists, including the American Psychological Association, to make the point that sexual orientation is set in place at an early age and is highly resistant to change." 7
Shifting Morality
In addition to intuitions that youth will be influenced into becoming gay by virtue of their exposure to a gay-friendly environment, a separate, though related, intuition concerns mores and attitudes. The intuition here is that an environment that rejects discrimination against gay people will produce more people who see sexual orientation differences as benign variation rather than as a problem warranting moral disapproval and legal regulation.
Put another way, the equation of heterosexuality and homosexuality risks producing a generation at risk of losing its moral compass, on this view. In 2005, for example, the Kansas Court of Appeals upheld the application of a criminal
115.
See, e.g., Parker v. Hurley, 514 F.3d 87, 100-01 (1st Cir. 2008) (noting, in the context of parents' lawsuit challenging curriculum materials aimed to encourage acceptance of gay people, that the impressionability of young children is a relevant factor); Dean v. District of Columbia, 653 A.2d 307, 353 (D.C. Cir. 1995) (describing some studies that "suggest the possibility that public policies which can be seen as positively endorsing homosexuality, in contrast with policies more clearly limited simply to forbidding discrimination against homosexuals, may have some bearing on how free an impressionable youth may feel to engage in homosexual experiences, if not to assume that orientation").
116. Along these lines, many adults, including those who oppose sexual orientation discrimination, would prefer for their children to be heterosexual, on the view that, apart from moral or religious concerns, it is easier to live as a straight person than as a gay person. While there are particular challenges associated with being a member of any minority group, including one targeted for disapproval and hostility, as gay people often are, this sense that being heterosexual equates with a better life is little more than an intuition as well. Indeed, the mainstream view of researchers is that sexual orientation is sodomy law that imposed significantly greater punishment on same-sex couples than different-sex couples. The decision, which was ultimately reversed by the Kansas Supreme Court, found that one rational basis for the law was to "protect[ ] and preserv[e] the traditional sexual mores of society and the historical sexual development of children."' 1
8
Under this kind of reasoning, even if school and youth organization leaders do not subscribe to the intuition that a youth is likely to be influenced by others toward being gay, they might well embrace sexual-orientation-based regulation as a means to preserve and reinforce their moral vision. The Boy Scouts' exclusion of openly gay leaders can be understood as reflecting these instincts," 9 as can the school-based restrictions on gay-straight alliances discussed above.
G. Gender Insecurity
A final area that is rife with intuitive concerns triggered by legal regulation of sexual orientation relates to gender roles. One of these intuitions reflects a concern that if sexual orientation distinctions are disavowed by the law and surrounding society, gender differences will be next to go. In part, this sense that gay people endanger gender norms stems from the view that engaging in intimate relationships with same-sex partners is not something men or women should do. 2 But gay individuals often fail to conform to gendered expectations regarding self-presentation as well. At times, there are reactions against lesbians who express themselves in nonfeminine ways, as in instances where graduating high school students have been barred from taking their class photograph in a suit or from wearing a tuxedo to a school prom.' There are also strong reactions, sometimes bordering on disgust, toward effeminate men and boys.' 22 26-27 (1995) (arguing that "[tiomboys are far more acceptable and unproblematic today than are sissies, who, it is still feared, are at a high risk of growing up to be homosexual or transsexual and for whom clinical treatment is more often prescribed. This is intuition here is that by treating sexual orientation differences as completely benign, not only will more people become gay, per the discussion above in Part II.F.1, but also more boys and men will become effeminate.
Beyond concerns with effeminacy, intuitions related to sexual orientation differences and gender insecurity can also be seen in the context of family law, where courts express concern that gay and lesbian parents will not be able to adequately instill gender differences in their children. Indeed, New York's highest court expressly included this intuition among its reasons for sustaining the exclusion of same-sex couples from marriage, citing the value to children of daily exposure to "living models of what both a man and a woman are like."' 23 Florida likewise defended its ban on adoption by gay people by claiming that dual-gender parenting plays a vital role in shaping gender identity.' 24 Although one might argue that the leap from ending antigay discrimination to the endangerment of gender differences gives over far too much power to the law, the intuitions are strong and influential, as these examples suggest.
III. THEORIZING THE LEGAL WORK OF INTUITIONS
The significant role of intuitions in sustaining legal distinctions based on sexual orientation prompts questions regarding intuitions' influence in lawmaking more generally. In this Part, I offer several provisional observations. First are normative concerns about the power of intuitions to shape legal decisionmaking and, in particular, decisions to sustain burdens on individual rights. As we have seen, judges sometimes directly acknowledge the intuitions that shape their legal analysis;' 25 likewise, the public campaigns discussed above further evidence of the disproportionate pull of gender-masculinity in a girl is approved while femininity in a boy is not only troublesome, but a marker for homosexual orientation") (foomotes omitted).
Courts are increasingly, though not uniformly, protecting transgender individuals from discrimination when the court has a sense that the new gender is fixed. See Schroer v. Billington, 577 F. Supp. 125. See supra note 34 and accompanying text (discussing invocations of intuition to sustain bans on marriage and adoption by gay people). frame many of their messages to trigger intuitions detrimental to gay people's equality.' 26 The relatively open operation of these intuitions raises both moral and philosophical questions about whether decisionmaking regarding individual rights should rest on grounds that are neither demonstrable nor contestable. After all, the very essence of the intuitions is that they are not the product of a rational operation that can be subjected to the analytic scrutiny typically applied in court.1 27 (One might say that a certain lack of rationality accompanies most forms of public lawmaking, both in legislatures and through direct democratic action, but even in those circumstances, constitutional constraints of rationality and nonarbitrariness continue to apply.) 2 '
If we accept that decisions regarding legal burdens rest on intuitions as much as, or more than, on rational analysis, we have also arguably acknowledged a profound institutional design defect. That is, despite our best systemic efforts to insure rigorous and well-informed decisionmaking, there are, at least in the area of sexual orientation, and I would argue also in the regulation of other vulnerable social groups,' 29 serious and troubling gaps in regulation.
Reliance on intuitions prompts more instrumental concerns, as well. Judge Richard Posner is helpful in illustrating the difficulty here. On the one hand, Judge Posner has affirmatively embraced intuition as an important component of good decisionmaking. Intuition, he has written, "frequently encapsulates highly relevant experience" and "produces tacit knowledge that may be a more accurate and speedier alternate in particular circumstances to analytical reasoning, even though, being tacit, it is inarticulate."' 3° Yet even he acknowledges, on the other hand, that the value of intuitions is limited by the experiences of the person doing the intuiting. "We must not.., suppose intuition a sure guide to sound decision making," he wrote, adding that " [a] lntuition ends up as a guide through this moral thicket, useful but limited. And in modem thought it is more likely to be displaced as two features come together first, as the factual patterns in particular cases move further away from those that generated our bedrock intuitions, and second, as we develop more powerful functional theories. The point here is not unfamiliar-intuitions yield to protocols in many areas of life.").
critical factors that lie outside the range of the person's experience that informs his intuition."'' Those who have reviewed the empirical literature on the relative virtues of reasoning and intuitive reasoning confirm this concern, observing that intuitions often lack reliability because they derive mainly from the necessarily limited life experiences of the individual in question.
M
Further, because of their deliberately nonfalsifiable nature, intuition-based justifications for government action create greater openings than evidencebased rationales for the unfiltered influence of bias, even without the awareness of the decisionmaker him or herself. As some scholars have observed, "intuition is... the likely pathway by which undesirable influences, like the race, gender, or attractiveness of the parties, affect the legal system." ' ' American philosophers have also railed against the grip of intuition on public decisionmaking. John Stuart Mill, for example, listed intuition as "one of the chief hindrances to the rational treatment of great social questions, an upholder of conservative doctrines, and one of the greatest stumbling blocks to human improvement.' Other philosophers, by contrast, were more sanguine about the possibility of limiting intuition's effects. As William James observed, "[r]eason, per se, can inhibit no impulses; the only thing that can neutralize an impulse is an impulse the other way.
' ' 3
James's view is reinforced by both cognitive psychologists and judges who make clear that intuition-based decisionmaking is not going anywhere. As several scholars have observed, "[e]liminating all intuition from judicial decision making is both impossible and undesirable because it is an essential part of how the human brain functions."' ' 6 And another: "In general, there is no plausible form of adjudicative absolutism that can consistently escape the need for intuitionism at some crucial point.' 137 Yet there is little within the adjudicative, legislative, and initiative and referendum processes that acts as a check on the problems associated with the work of unfiltered intuitions. Constitutional adjudication, which has the most formalized screening process among these forms of lawmaking, typically demands only rational basis review of most decisionmaking, including sexual-orientationbased classifications in most jurisdictions.
3 1 In the legislative and public initiative contexts, there are even fewer limits. 3 9 And public discourse has virtually no limits at all; legislators and campaigners express their own intuitions and appeal to the intuitions (and biases) of others with regularity." 4
IV. TACKLING THE STICKY INTUITIONS
Given the institutional design that leads courts and representative bodies to review the operation of intuitions only weakly, the regulatory ball is in the advocates' court. In some respects, this regulatory work has been ongoing for many years. Amicus briefs, expert testimony, and advertising campaigns aimed directly at disrupting negative intuitions about gay people's lives and the nature of sexual orientation are regularly introduced both in court and in the public debate.
Yet individuals often remain deeply committed to their intuitions even in the face of contrary evidence. As Dan Kahan has explained, "[rneal-world people tend to be anti-Bayesians: rather than update their prior beliefs based on new information, they tend to evaluate the persuasiveness of new information based on its conformity to their experience."'' In other words, factual contestation, while likely helpful, may be itself insufficient to produce the destabilization necessary to unstick sticky intuitions. The question, then, is how best to marshal insights from cognitive theory and translate them into practice. This Part makes several tentative suggestions.
A. Insights From Cognitive Theory
Cognitive theory suggests at least two possible directions for challenging settled intuitions. One, which has already been integrated into advocacy efforts, draws on Gordon Allport's contact hypothesis.' 42 The straightforward idea is that prejudices (or, in our treatment here, negative intuitions) are best reduced by contact with the "other," which in turn leads individuals to reconceptualize, in a more positive fashion, the group category to which that "other" belongs.'
43
Consistent with this theory, many advocates have encouraged gay people to come out to their friends, families, neighbors, and colleagues, on the idea that knowing an actual gay person may force reconsideration of some of the intuitions outlined in Part II above, including those related to hypersexualization, mentioned in Part II.A, and dangers to society, discussed in Part II.D.' , Indeed, in recent campaigns regarding marriage and other issues, advocates have also encouraged community members to come out about having gay family members and friends as well as about their support for marriage equality for same-sex couples. 4 The ideas reflected in the contact hypothesis also underlie the standard approach to presenting testimony by gay people in judicial and legislative proceedings. Unlike most other forms of testimony, in which the witness moves quickly from self-introduction to the problem at hand, advocates typically encourage gay and lesbian witnesses who are testifying in the context of a sexual orientation discrimination matter to introduce themselves in depth and share their life stories, including details about their realization that they were gay and their coming out process.' 46 A second theory takes an even more interactive approach toward triggering new intuitions. This is the theory of role-taking, developed in the early academic literature by Robert Selman, who wrote that role-taking was important "as a critical psychological or social-cognitive skill for the growth of moral reasoning.
1 47 Here, the idea is also straightforward: "Simply by putting yourself into the shoes of another person you may instantly feel pain, sympathy, or other vicarious emotional responses.' 4 8 As psychologist Jonathan Haidt has explained, role-taking "is one of the principle pathways of moral reflection according to Piaget, Kohlberg, and other cognitive developmentalists. A person comes to see an issue or dilemma from more than one side and thereby experiences multiple Of course, translating these academic insights into litigation strategies and political campaigns is more than a little challenging. Not only is role-taking not standard practice in either judicial or legislative fora, but it is also difficult to imagine how, exactly, one would motivate individuals who are comfortable with their intuitions to risk destabilization in this way. Bennett Capers has suggested that one might do this in the criminal jury trial context by explicitly directing jurors to imagine the defendant as having a different sex or race as a means of "debiasing," or in the terms here, "de-intuitioning.' '0 But as Capers acknowledges, asking decisionmakers in criminal or civil litigation to imagine the parties as individuals (or entities) other than who they actually are provokes a host of constitutional concerns. 151 In another context, a federal circuit judge addressing the military's sexualorientation-based exclusion of service members, asked readers to imagine heterosexuals having to change their sexual orientation.' 52 "Would heterosexuals living in a city that passed an ordinance burdening those who engaged in or desired to engage in sex with persons of the opposite sex find it easy not only to abstain from heterosexual activity but also to shift the object of their sexual desires to persons of the same sex?" he wrote, in the course of finding that the exclusion violated a gay service member's constitutional rights. 3 In a more limited way than role-taking, perhaps, attention to language may do some work in bridging differences and reshaping intuitions. There have been "Old" media might also hold some potential to prompt reflection. Consider, for example, the ACLU's advertising campaign around racial profiling, which took the same facial features and, in a series of photographs, displayed them on a face with different skin colors.' 59 Presumably the advertising was aimed at a sort of involuntary role-taking, where the viewer of the photography would have little choice but to rethink their views regarding the significance of racial differences, at least for a moment. Conceivably, some similar creative roletaking strategies regarding sexual orientation differences could be developed for the involuntary viewer."° Perhaps the field of subliminal messaging could also be tapped more deliberately to disrupt intuitions regarding lesbians and gay men, though these efforts have provoked controversy in other fields regarding both their use and their effectiveness and would potentially do so here as well.' 6 '
Another option, more familiar to the legal scholarship,' 62 would involve a move toward greater candor about the intuitions that seem to be operating in a given context. The aim would be to expose as intuitions those characterizations of lesbians and gay men that are presented as fact. So, for example, advocates might address overtly the underlying concerns with disgust, societal harm, or the shifting morality of children that they suspect are operating in the decisionmaking environment.
In theory, the approach seems to be a sensible one. If the intuitions are having an effect on decisionmaking, it seems remiss not to address them. Indeed, advocates sometimes recommend that lawyers who represent gay and transgender clients not try to hide their clients' identities for risk that the nondisclosure may leave negative intuitions regarding the client to operate unfettered, often without the decisionmaker being aware of them.' Yet this approach comes with risks, too. For one, explicitly articulating the intuition might reinforce rather than disrupt it. This is particularly easy to imagine with respect to the disgust intuition discussed in Part II.A, which, if it is as primal as scholars have suggested, 1 " may best be overcome by leaving it unmentioned.
In addition, addressing certain wide-ranging intuitions may lead to more complications than benefits. I am thinking here of intuitions related to the effect of eliminating antigay discrimination on the public's morals and welfare, such as those discussed in Parts II.D, II.E, and II.F.2. Although advocates can, and regularly do, make claims and introduce supporting evidence regarding the harmful social consequences of discrimination, 165 claims about the effect of legal change on public morality are, as noted earlier, not susceptible to evidentiarybased arguments. And indeed, where a decisionmaker might be persuaded by facts related to the harms caused by discrimination, the task of shifting views regarding the relationship between law and morality is larger and arguably more difficult.
An additional potential risk is raised by the literature on judicial candor. The debate, in essence, concerns whether candor regarding courts' decisionmaking is advisable in the name of transparency, or harmful both to judicial reasoning processes and to the judiciary's legitimacy. 166 For purposes here, the central point is that candor does not necessarily produce desired outcomes, which, in this context, would be the rejection of negative intuitions about gay people. Instead, the candor literature suggests that, rather than move away from negative views, courts and others will become increasingly committed to their intuitions and willing to rely explicitly on them. Indeed, one could put the Florida adoption and New York marriage decisions 16 1 into this category. If courts are willing to rely openly on their own intuitions and unprovable sense of things, there is little advocates can do to overcome adverse decisions other than generally question the propriety of intuition-based decisionmaking.
CONCLUSION
As we turn toward the future of sexual orientation's legal significance, it becomes clear that negative intuitions, impulses, and instincts about lesbians and gay men loom large as barriers to equality, particularly given that empirical debates regarding sexual orientation differences are largely resolved. Although work must continue on the development of doctrinal and theoretical arguments for equality and liberty, we do ourselves a disservice by leaving these intuitions underexplored. Many difficult questions remain about the role of intuitions in decisionmaking, the reasons for their stickiness, and the strategies advocates might deploy to grapple with them. What is clear, though, is that, decades after the sticky intuitions first surfaced in gay rights conflicts, these questions are pressing, and they demand our vigorous engagement.
167.
See supra Parts I.A, I.G.
